iniBIiuiii 


PRE-TRIAL  DETENTION  OF  JUVENILES   IN  MASSACHUSETTS: 
A  PROFILE  OF  CHILDREN  DETAINED  DURING  A  SIX  MONTH  PERIOD 


Jbr 


J.  'v 


DeLl  Massac, 
POSlt°ry  fiSSl 


1989 


Commonwealth  of  Massachusetts 
Department  of  Youth  Services 
Edward  M.  Murphy,  Commissioner 
February  1,  1984. 


PUBLICATION :     #13, 974-2^-100-3-85-CR 

Approved  by  Daniel  Carter,  State  Purchasing  Agent 


-  2  - 


INTRODUCTION 

Guided  by  principles  embedded  in  the  Constitution,  American 
courts  have  normally  exercised  caution  in  making  decisions  about 
bail  and  pre-trial  detention  of  persons  accused  of  criminal 
behavior.     In  the  case  of  adult  offenders,   pre-trial  detention  is 
regarded  as  a  significant  intrusion  into  the  liberty  of  an  unad- 
judicated  citizen.     As  a  general  rule,  defendants  are  at  liberty 
prior  to  trial  unless  a  court  has  reason  to  believe  that  the 
accused  would  fail  to  appear  for  trial.     The  court  can  try  to 
assure  appearance  at  trial  by  holding  the  accused  in  custody  or 
by  releasing  him  or  her  under  the  threat  of  forfeiture  of  bail. 

In  the  case  of  accused  juvenile  delinquents  many  of  the  same 
considerations  apply.     Bail  decision-making  about  children  is 
complicated,   however,   by  the  traditionally  protective  mission  of 
the  juvenile  courts.     The  parens  patriae  concept  which  guides  the 
juvenile  justice  system  makes  the  pre-trial  handling  of  youthful 
offenders  a  more  subtle  and  complex  process.     Judges,  prosecu- 
tors,  civil  libertarians,   child  advocates,   social  workers,  and 
other  practitioners  have  frequently  argued  among  themselves  about 
the  use  and  abuse  of  pre-trial  custody  of  children. 

One  view  holds  that  children  should  almost  never  be  detained 
because  of  the  potentially  harmful  consequences  of  detention. 
Pre-trial  custody  occurs  at  a  time  when  juveniles  are  both 
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impressionable  and  uninformed  about  judicial  procedures  and 
therefore  are  likely  to  misconstrue  or  misinterpret  what  takes 
place.     Advocates  of  this  position  believe  that  the  negative 
impact  of  pre-trial  custody  far  outweighs  any  benefits.  For 
example,   the  American  Bar  Association  found  that: 

The  detention  of  juveniles  prior  to  adjudication  or 
disposition  of  their  cases  represents  one  of  the  most 
serious  problems  in  the  administration  of  juvenile 
justice.     The  problem  is  characterized  by  the  very 
large  number  of  juveniles  incarcerated  during  this 
stage  annually,   the  harsh  conditions  under  which  they 
are  held,  the  high  costs  of  such  detention,   and  the 
harmful  after  effects  detention  produces . * 

Based  on  this  review,   the  ABA  urged  jurisdictions  around  the 
country  to  adopt  a  set  of  standards  which  contain  a  strong  pre- 
sumption against  detention  except  under  limited  and  carefully 
defined  circumstances. 


1  Standards  Relating  to  Interim  Status:  The 
Release,  Control,   and  Detention  of  Accused  Juvenile 
Offenders  Between  Arrest  and  Disposition,  American  Bar 
Association,  Juvenile  Justice  Standards,  Cambridge: 
Ballinger  Publishing  Co.,  1980. 
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An  alternative  line  of  reasoning  holds  that  juvenile  courts 
need  wide  discretion,  not  stringent  rules,    in  making  detention 
and  bail  decisions  about  accused  children.     It  is  envisioned  that 
the  paternal  role  of  the  court  requires  that  some  juveniles  be 
held  in  custody  for  their  own  protection.     Faced  with  the 
prospect  of  releasing  a  child  into  a  damaging  home  situation,  or 
perhaps  to  no  home  at  all,   the  court  might  well  feel  obliged  to 
order  pre-trial  custody  by  the  state.     This  point  of  view  becomes 
even  more  attractive  if  the  court  believes,   as  do  many  juvenile 
justice  practitioners,   that  the  detention  arrangements  available 
in  Massachusetts  are  varied,  humane,   and  not  characterized  by 
large-scale  institutional  custody. 

The  arguments  about  detention  have  many  facets  and  cut  in 
many  directions.     For  example,   the  financial  arrangements 
regarding  bail  are  the  same  for  both  adults  and  juveniles  in 
Massachusetts.     Some  observers  see  this  as  a  progressive  system 
in  which  children  are  entitled  to  the  same  rights  as  adult  defen- 
dants.    Others  see  this  as  unfair  because  juveniles  seldom  have 
independent  financial  resources  and  bail  is  therefore  subject  to 
manipulation  by  the  adults  on  whom  children  rely.     For  this 
reason,  many  states  do  not  permit  the  establishment  of  money  bail 
for  children. 

The  issue  of  pre-trial  detention  of  accused  juveniles  is  of 
vital  concern  to  the  Department  of  Youth  Services  which  is 
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responsible  for  their  custody.     DYS  is  one  of  only  a  handful  of 
juvenile  correctional  organizations  in  the  United  States  which  is 
responsible  for  both  pre-trial  detention  and  post-adjudication 
treatment  of  committed  delinquents.     In  most  jurisdictions  these 
two  functions  are  handled  by  separate  organizations.  While 
there  are  many  advantages  to  our  system,   this  dual  responsibility 
creates  obvious  problems  of  resource  allocation  within  the 
Department.     DYS  must  be  ready  to  adjust  quickly  to  unanticipated 
changes  in  the  flow  of  detainees  and  committed  delinquents.  DYS 
therefore  has  a  special  interest  in  understanding  the  patterns  of 
pre-trial  detention  usage  in  Massachusetts. 

Preparation  of  this  study  was  motivated  by  the  Department's 
natural  interest  in  the  topic  as  well  as  by  two  other  immediate 
concerns.     First,   the  Senate  Committee  on  Ways  and  Means,    in  its 
FY   '84  budget  documents,   urged  the  Department  to  undertake  a 
systematic  review  of  current  detention  practices.     Second,  the 
United  States  Supreme  Court  now  has  before  it  a  major  case 
regarding  the  administration  of  pre-trial  detention  laws  for 
juveniles   (Schall  vs.  Martin,   689  F.2d  365).     Juvenile  justice 
professionals  are  following  the  case  with  interest  in  anticipa- 
tion that  the  Court  may  produce  a  decision  with  far-reaching 
impact.     The  case  arises  from  New  York  where  the  Federal  District 
Court  and  the  United  States  Court  of  Appeals  for  the  Second 
Circuit  have  declared  the  New  York  State  juvenile  detention  law 
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unconstitutional.     The  Circuit  Court  reasoned  that,   because  most 
juvenile  detainees  were  released  after  adjudication,  pre-trial 
detention  was  being  used  "to  impose  punishment  for  unad judicated 
criminal  acts.    .    ."  and  was  in  violation  of  the  due  process 
clause  of  the  Constitution.     Whether  or  not  the  Supreme  Court 
upholds  the  lower  courts,   the  case  has  already  provoked  renewed 
attention  to  the  issue.     DYS  considers  it  prudent  to  examine  our 
own  system  in  view  of  the  fact  that  significant  case  law  may  soon 
emerge . 

THE  POPULATION 

This  study  is  based  on  findings  about  589  accused 
delinquents  who  were  ordered  detained  by  the  courts  and  sent  to 
DYS  pending  trial  during  the  first  six  months  of  1983.     For  pur- 
poses of  tracking  dispositions,   only  those  cases  which  were 
disposed  of  by  the  courts  as  of  September  1,   1983  were  included. 
None  of  the  589  juveniles  had  previously  been  committed  to  the 
Department. 

THE  QUESTIONS  ASKED 

In  this  study  the  Department  sought  to  examine  the  charac- 
teristics of  a  large  group  of  detainees  who  came  into  DYS  custody 
over  a  significant  period  of  time.     The  purpose  of  this  effort 
was  to  create  a  descriptive  profile  of  the  detained  population; 
to  understand  in  general  terms  who  these  children  are,  why  they 
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are  detained,   how  long  they  stay,   and  what  happens  to  them  after 
trial.     Just  as  important  the  inquiry  sought  to  discover  rela- 
tionships between  these  factors.     Specifically,   the  study 
established  what  portion  of  detainees  were  committed  to  DYS  after 
their  period  of  detention  and  how  that  outcome  was  related  to  the 
offense  charged,   amount  of  bail,   length  of  detention,   race,  and 
sex. 

THE  FINDINGS 

A.     Primary  Offense  Charged  and  Subsequent  Commitment 

Of  the  589  juveniles  detained  during  the  six  month  period, 
thirty- two  percent  (32.26%)  were  committed  to  DYS  when  their 
cases  were  disposed  of  by  the  court  at  the  end  of  the  detention 
period.     The  remainder   (67.74%)  were  released  either  because  they 
were  found  not  delinquent  or  because  they  were  placed  on  proba- 
tion or  were  granted  some  less  formal  disposition  available  to 
the  court. 

In  order  to  determine  whether  there  was  a  relationship  be- 
tween the  offense  for  which  the  detainee  was  charged  and  the  sub- 
sequent disposition,  an  examination  of  the  types  of  crimes 
charged  against  these  youngsters  was  undertaken.     As  is  shown  in 
Table  1,   the  ratio  of  one  DYS  commitment  for  every  three 
detainees  was  the  same  for  children  charged  with  crimes  against 
the  person  and  for  those  charged  with  crimes  against  property. 
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TABLE  1 

JUVENILES  DETAINED  BY  OFFENSE  CHARGED  AND  SUBSEQUENT  COMMITMENT  STATUS 

(PRE-TRIAL  DETENTION) 


OFFENSE  CHARGED 

TOTAL 
JUVENILES  DETAINED 
(1/1  /83-6/30/83') 

COMMITTED 
TO  D.Y.S. 

NOT 
COMMITTED 

NO. 

v.  -1 ) 

% 

NO. 

% 

THE  PERSON 

it" 

33  33 

86 

66  67 

CRIMES  AGAINST 
PROPERTY 

324 

106 

32.72 

218 

67.  28 

NON- VIOLENT 

SEX  OFFENSES 

10 

1 

10.00 

9 

90.00 

MOTOR  VEHICLE 

(NOT  TRAFFIC) 

28 

11 

39.29 

17 

60.71 

CRIMES  AGAINST 
PUBLIC  ORDER 

84 

25 

29.76 

59 

70.24 

CONTROLLED 
SUBSTANCES 

14 

4 

28.57 

10 

71.43 

TOTALS:  589 

190 

32.  26 

399 

67.  74 

(1) 

Percent  Across 


The  results  indicate  that  the  alleged  offense  which  leads  to 
detention  is  not  a  predictor  of  the  disposition  that  will  occur 
when  the  case  is  resolved. 

B.     Amount  of  Bail  and  Subsequent  Commitment 

To  determine  whether  the  amount  of  bail  imposed  by  a  court 
on  the  juvenile  could  be  used  as  a  guide  to  subsequent  commit- 
ment,  an  examination  of  the  bail  amount  for  each  of  589  juveniles 
was  completed.     Table  2  provides  information  on  the  relationship 
between  the  amount  of  bail  for  those  in  detention  and  whether 
they  were  subsequently  committed  to  DYS  after  their  case  was 
heard  by  the  court. 

Unlike  the  data  on  offense,   the  findings  indicate  a  general 
increase  in  the  likelihood  of  commitment  as  the  amount  of  bail 
increases.     Table  2  shows  that  no  juveniles  with  bail  in  the 
amount  of  one  dollar  were  committed  in  the  period  under  review. 
Twenty-four  percent  of  those  with  bail  in  the  amount  of  one 
hundred  dollars  or  less  were  subsequently  committed.  However, 
when  bail  was  set  above  the  five  hundred  dollar  level,   the  chan- 
ces for  commitment  to  DYS  increase  quite  strongly,  with  slightly 
more  than  four  of  every  ten  detainees  being  committed. 

The  establishment  of  high  bail  by  the  court  is  more  than 
likely  a  measure  of  concern  about  the  seriousness  of  the 
situation  faced  by  the  court,   as  39  of  90  juveniles  with  bail 
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TABLE  2 

JUVENILES  DETAINED  BY  AMOUNT  OF  BAIL  AND  SUBSEQUENT  COMMITMENT  STATUS 

(PRE-TRIAL  DETENTION) 


AMOUNT  OF  BAIL 

.  TOTAL 

T  T  Tf  7X7  \TTT  CO 

DETAINED 

COMMITTED 
TO  D.Y.S. 

NOT 
COMMITTED 

1 / 1 / oj    0 / JU/ Oj 

NO. 

(1) 

% 

NO. 

(1) 

% 

$1 

21 

21 

100.00 

2  -  100 

184 

44 

23.91 

140 

76.09 

101  -  500 

238 

92 

38.66 

146 

61.34 

501  -  1,000 

56 

25 

44.64 

31 

55.36 

1,001  -  PLUS 

34 

14 

41. 18 

20 

58.82 

Denied 

37 

10 

27.03 

27 

72.97 

Unknown 

19 

5 

26.32 

14 

73.68 

TOTALS 

589 

190 

32.26 

399 

67.  74 

(1) 

Percent  Across 
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above  $500  were  eventually 
contrast  to  only  44  of  the 
less  . 

C .     Length  of  Stay  in  Pre-Trial  Detention 

The  amount  of  time  that  an  accused  delinquent  spends  in 
detention  is  significant  not  only  because  of  the  costs  associated 
with  such  custody  but  also  because  of  the  potential  impact  on 
unad judicated  children.     Table  3  breaks  down  the  length  of  stay 
in  detention  for  both  the  group  that  was  subsequently  committed 
to  DYS  and  for  the  group  that  was  not. 

Among  the  juveniles  who  were  released  by  the  court  after 
disposition,  more  than  half   (54%)  spent  in  excess  of  ten  days  in 
detention.     One-fifth  of  that  group  spent  more  than  twenty  days 
in  detention.     Among  those  juveniles  who  were  committed  to  DYS, 
sixty  percent  (60%)  were  in  detention  for  more  than  ten  days. 

Of  the  total  sample,  330  juveniles  (56%)  were  detained  for 
periods  in  excess  of  ten  days.  After  adjudication,  114  of  them 
were  eventually  committed  to  DYS. 

To  determine  whether  the  amount  of  bail  is  related  to  the 
length  of  stay  in  detention,   each  juvenile  was  examined  in  terms 
of  the  bail  set  by  the  court  and  the  number  of  days  spent  in 
detention  prior  to  the  disposition  of  the  case.     Table  4  presents 


committed  to  the  Department,  in 
205  juveniles  with  bail  of  $100  or 
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the  findings  for  those  juveniles  whose  cases  were  disposed  of 
without  commitment  to  DYS .     The  results  show  that  for  those  juven- 
iles with  bail  of  $100  or  less   (N=161),   81  or  50  percent  were  in 
pre-trial  detention  for  more  than  10  days.     When  bail  was  between 
$101  and  $500f   53  percent  of  the  juveniles  spent  more  than  10 
days  in  detention,  with  this  increasing  to  67  percent  when  bail 
exceeds  $500. 

Table  5  continues  this  analysis  and  provides  findings  on 
bail  and  length  of  stay  for  those  juveniles  who  were  committed 
to  DYS.     These  results  also  show  a  positive  relationship  between 
the  amount  of  bail  and  length  of  stay  in  detention.     When  bail 
was  set  between  $501  and  $1,000,    72  percent  of  the  juveniles 
spent  more  than  10  days  in  detention,  with  this  increasing  to  77 
percent  when  the  bail  was  set  above  $1,000.     The  figures  below 
provide  a  summary  of  the  findings  and  point  to  the  progressive 
increase  in  the  percentage  of  juveniles  detained  for  more  than  10 
days  as  the  amount  of  bail  increases,   regardless  of  whether  the 
juvenile  is  eventually  committed  to  the  Department. 
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PERCENT  OF  JUVENILES   BY  COMMITMENT  STATUS 
SPENDING  MORE  THAN  10  DAYS   IN  PRE-TRIAL  DETENTION 


Amount  of  Bail 


Juveniles 
Not  Committed 


Juveniles 
Committed  to  DYS 


$100  or  Less 


50% 


47% 


101  — 


500 


53 


62 


501  —  and  Up 


67 


74 


D.     Sex  and  Race  of  Pre-Trial  Detainees 

To  determine  whether  there  are  any  differences  in  the  rate 
of  commitment  when  race  and  sex  are  considered,   a  review  of 
several  variables  was  undertaken.     Among  the  589  juveniles  in 
detention,   126  or  21  percent  were  females.     This  contrasts  with 
the  fact  that,  over  the  past  four  years,   the  total  caseload  of 
youngsters  committed  to  DYS  averaged  approximately  11  percent 
females.     Table  6,  demonstrates  that  only  24  or  19  percent  of  the 
total  number  of  females  in  pre-trial  detention  programs  were  sub- 
sequently committed  by  the  court  to  DYS,   in  contrast  to  36  per- 
cent for  males.     When  female  commitments  are  considered  as  a 
portion  of  the  total  juveniles  committed  (24  of  190)  the  results 
(12.6     percent)  are  similar  to  the  annual  percentage  of  female 
commitments  to  DYS. 


-  12  - 
TABLE  6 

Juveniles  Detained  by  Sex  and  Subsequent  Commitment  Status 


SEX 

TOTAL 
JUVENILES 
DETAINED 

COMMITTED 

NOT 
COMMITTED 

No. 

No. 

% 

Male 

463 

166 

35.85 

297 

64.15 

Female 

126 

24 

19.05 

102 

80.  95 

TOTALS 

589 

190 

32.26 

399 

67.  74 

(l)percent  Across 


These  results  indicate  that  females  are  being  detained  and 
subsequently  returned  to  the  community  without  commitment  at  a 
greater  rate  than  males.     In  the  present  study,   only  one  of 
every  five  females  in  detention  were  subsequently  committed,  in 
contrast  to  one  out  of  every  three  males. 

When  the  juveniles  are  separated  on  the  basis  of  sex  and 
the  offense  for  which  each  is  charged  is  examined,   the  results 
show  that  for  all  offenses  except  those  against  the  person  and 
public  order,   females  were  committed  at  a  much  lower  rate  than 
males.     Table  7  shows  that  for  both  males  and  females,   one  of 
every  three  juveniles  charged  with  a  crime  against  the  person 
was  committed.     Males  were  also  committed  at  a  rate  three  times 
that  of  females  for  crimes  against  property  and  for  motor  vehicle 
offenses;  the  latter  resulting  in  the  highest  rate  of  commitment 
for  males. 
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These  results  conform  to  those  found  at  the  national 
level  where  female  delinquents  are  committed  to  state  correc- 
tional agencies  at  a  much  lower  rate  than  their  male  counterparts. 
Whether  these  findings  reflect  an  unwillingness  on  the  part  of 
the  Courts  in  Massachusetts  to  commit  females,   or  conversely  a 
willingness  to  use  detention  as  a  temporary  control  or  treatment 
measure  is  unknown  at  this  time.     What  appears  clear,  however,  is 
that  when  female  offenders  are  placed  in  a  detention  program  for 
a  crime  against  the  person,   the  likelihood  of  commitment  to  DYS 
increases  substantially. 

Because  previous  studies  of  delinquency  have  found  the  race 
of  the  offender  to  be  an  important  factor  in  the  judicial  pro- 
cess, we  examined  the  extent  of  commitment  when  the  race  of  the 
juvenile  is  controlled  for  in  terms  of  offense  charged.  The 
racial  breakdown  of  the  589  detainees  is  66.4  percent  white,  19.0 
percent  black,   12.6  percent  Hispanic  and  1.7  percent  other. 
Table  8  indicates  that  among  the  detainees,   36  percent  of  the 
whites  were  committed,   16  percent  for  blacks,   and  42  percent  for 
Hispanics . 

When  the  offense  categories  are  examined,  we  find  that 
whites  and  Hispanics  are  committed  at  two  and  three  times  the 
rate  for  black  detainees  for  crimes  against  the  person,  property 
and  public  order. 
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The  present  study  also  found  that  there  was  no  difference 
among  the  three  racial  groups  in  the  length  of  time  spent  in  pre- 
trial detention.     This  was  true  among  those  who  were  subsequently 
committed  to  DYS  and  among  those  who  were  not. 

Summary  and  Conclusions 

The  findings  that  emerged  from  this  study  in  some  ways  con- 
firmed and  in  other  ways  confounded  the  expectations  of  the 
Department.     Among  the  more  significant  facts  found  in  this  data 
are  the  following: 

-  Sixty-eight  percent  of  the  delinquents  held  in  pre- 
trial detention  are  released  after  trial.  The 
remainder  are  committed. 

-  The  offense  for  which  a  detained  child  is  charged 
does  not  predict  what  will  happen  after  trial. 
Detainees  charged  with  crimes  against  property  are 
committed  to  DYS  at  the  same  rate  as  those  charged 
with  crimes  against  person. 

-  Thirty-five  percent  of  the  youths  are  held  on 
bail  of  $100  or  less. 

-  Detainees  with  higher  bail  have  greater  likelihood 
of  being  committed  to  DYS  after  trial. 
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-  Of  the  399  youngsters  who  were  released  after  trial, 
54  percent  had  been  detained  for  more  than  10  days. 
Twenty  percent  had  been  detained  for  more  than  20 
days . 

-  Juveniles  with  higher  bails  generally  spend  longer 
periods  of  time  in  detention. 

-  Females  represent  21  percent  of  detained  population 
but  only  11  percent  of  the  DYS  committed  population. 

-  Eighty  percent  of  detained  females  are  released 
after  trial  compared  with  64  percent  of  detained 
males . 

The  findings  presented  here  are  offered  as  a  contribution  to 
the  continuing  debate  over  the  use  of  pre-trial  detention  for 
accused  delinquents  in  Massachusetts.     This  information  does  not 
suggest  that  some  dramatic  policy  departure  must  occur  but  it 
does  offer  greater  clarity  and  focus  to  a  subtle  and  complex 
problem.     The  Department  of  Youth  Services  sees  this  report  as  an 
early  step  in  a  continuing  process  of  analysis  designed  to  help 
the  Department  and  its  staff  understand  the  population  sent  to 
DYS  by  the  courts. 

There  is  a  significant  number  of  youthful  detainees  each 
year  in  Massachusetts.     It  seems  clear  that  the  children  who 
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constitute  this  group  are  sent  to  DYS  by  the  courts  for  a  variety 
of  reasons.     Some  are  detained  in  order  to  assure  that  they  will 
be  available  to  the  court  at  the  time  of  trial.     Others  might 
present  a  serious  potential  hazard  to  public  safety  if  they  were 
released.     Still  others  are  without  a  safe  home  environment  and 
are  detained  at  least  in  part  for  reasons  of  their  own  protec- 
tion.    Each  of  these  groups  present  a  difficult  problem  to  which 
the  juvenile  courts  must  respond,  often  on  short  notice.  The 
situation  is  complicated  by  the  absence  of  any  explicit  recogni- 
tion in  present  law  that  juveniles  are  detained  for  varying 
reasons . 

One  clearly  beneficial  course  of  action  for  the  future  would 
be  the  development  of  a  process  that  would  permit  the  courts  and 
DYS  explicitly  to  distinguish  among  various  types  of  children  in 
detention.     If  the  Department's  detention  system  must  serve 
multiple  purposes,   those  purposes  should  be  carefully  defined  in 
order  to  help  DYS  respond  more  effectively  to  the  needs  of  the 
courts.     The  American  Bar  Association,   the  American  Correctional 
Association,   the  U.S.  Office  of  Juvenile  Justice  and  Delinquency 
Prevention  and  other  national  organizations  have  all  promulgated 
standards  on  this  topic.     The  Department  believes  that  indivi- 
duals and  groups  concerned  with  the  administration  of  juvenile 
justice  should  work  towards  the  development  of  a  set  of  detention 
standards  appropriate  to  Massachusetts.     Such  standards  would 
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establish  ground  rules  for  detention  and  would  enhance  accoun- 
tability for  DYS .  This,  in  turn,  would  provide  better  service 
the  courts  and  to  detained  children. 


